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DECI SI ON OF THE COVMANDANT ON REVI EW
UNI TED STATES COAST GUARD

12
Lawr ence Edward CONLEY

This review is undertaken on ny own notion, pursuant to 46 CFR
5. 35, based solely upon a reading of the initial decision in the
case. The captioned seaman was served with charges on 12 Septenber
1978 at Jacksonville, Florida, and hearing was held on 21 Septenber
1978 at Tanpa, Florida. The hearing was held in absentia and
deci sion was reserved. On 2 Cctober 1978, the Adm nistrative Law
Judge who heard the case entered a decision holding the charge and
single specification proved and contai ning an order revoking all
i censes and docunents issued to the person charged.

The notice of hearing spelled out the jurisdictional basis and
the conplaint as foll ows:

You...are hereby charged to appear at a hearing under the
provisions of R'S. 4450, as anended, (46 USC 239) and the
regul ati ons pronul gated thereunder |ooking to the suspension or
revocation of your license...you are hereby charged as foll ows:

FI RST CHARGE: CONVI CTI ON FOR A NARCOTI CS LAW VI OLATI ON

FI RST SPECI FI CATION:  In that you, while serving as
operator of uninspected towi ng vessels upon inland waters
not including Western Rivers and the G eat Lakes, being
t he hol der of the captioned docunents on 3 March 1977 in
the County of Duval and State of Florida,did unlawfully
and knowi ngly be in possession of a controlled substance,
towit less than five (5) grans of Cannabis for which he
was convicted in a Court of Record of the State of
Florida on 17 July 1978.

The notice of hearing was specifically franed in these terns. The
di screpanci es were not through oversight or typographical error,
since a potential citation of Act, July 15, 1954, ch 512 (46 U. S.C
239b), was stricken fromthe printed matter of the formused, the
charge of "M SCONDUCT" as an alternative to the charge served was
specifically stricken, and the allegation that the party's service
was "under authority of the captioned docunents” was specifically
ruled out. The notice if defective then in blending elenents of a



specification of "m sconduct” (possession of cannabis) wth
elenments of a specification alleging sinply the conviction of
violation of an appropriate narcotic drug |aw It is also
defective in linking the specific charge, "CONICIION FOR A
NARCOTI CS LAW VI OLATION' with the assertion of jurisdiction under
R S. 4450 (46 U.S.C. 239).

It is probable that these and ot her deficiencies could have
been corrected at hearing but since it was held in absentia the
requi red notice could not be given.

The initial decision conpounds the error, not nerely in
finding both the inconpatible "charge" and "specification” proved,
but in asserting that section 4450 of the Revised Statutes is
identical with 46 U S.C. 239b

In view of the action taken here | need not consi der whet her
t he denial of a tel ephone request for a postponenent of proceedi ngs
was, on the reason given in the initial decision, an arbitrary and
caprici ous action.

CONCLUSI ON

| conclude that the fatal deficiencies in the notice of
heari ng render the proceeding held a nullity. There was no valid
statenment of actionable conduct under any authorizing statute and
therefore the purported notice was ineffective. Upon entry of the
herein, there is no bar to further proceedings undertaken on a
valid notice.

ORDER

The decision of the Admnistrative Law Judge entered at
Jacksonville, Florida, on 2 Cctober 1978 is SET ASIDE and the
proceedi ngs held on the purported notice of hearing served on 21
Septenber 1978 are declared a nullity.

J. B. Hayes
Admral, U S. Coast @uard
Commandant

Si gned at Washington, D.C., this eighth day of March 1979.
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